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INTRODUCTION

Boston’s Central Artery/Tunnel Project quickly aggd the nickname, “the Big
Dig.” But even the most cynical observers did inmhediately assume this project
would become best known for digging holes in thelkets of taxpayers rather than
tunnels under the floor of Boston Harbor. Whenstarction began about a decade and a
half ago, public officials estimated the 7.5 miberd) highway network would cost about
$2.5 billion. One only could have hoped. The ectgd tab would balloon to $7.5
billion, then to $10 billion, and then again to #.&illion. That “final” figure, at nearly
$2 billion a mile, is set to go even higher. Logalspaper investigations last year
revealed that the nearly completed tunnel systaihrspaung hundreds of leaks requiring
years, maybe even a decade or more, to fix.

What went wrong? How could it cost taxpayers snes the originally projected
amount to build a network with potentially leth&dustural deficiencies? The “Big Dig”
fiasco has several causes, but one in particubgasanp with regularity in troubled
taxpayer-funded construction:peoject labor agreementProject labor agreements, or
PLAs, have been around since the 1930s. But theg hecome an increasingly common
means for unions to exercise, directly or indingathonopoly power over labor markets
since the U.S. Supreme Court gave them the grgbhifi 1993 — in a ruling involving

another massive Boston project. Less than 15%nuérica’s private-sector hardhat



labor force currently belongs to a union, but Plessure that many of the most lucrative
projects are effectively union-only.

A project labor agreement is a negotiated settlémetween: 1) a construction
owner, and/or its designated general contractaa(s};2) a group of labor unions, usually
a state or local building-trades council. The pacrawn up before onsite work begins.
Unlike other types of prehire agreements, PLAsdasy for the duration of the project.
Moreover, they are typically applied to public wenrojects such as schools, stadiums,
pollution control plants, and bridges — projeatspther words, either owned or funded by
government.

Proponents portray PLAs as even-handed attematdjtiolicate conflicts between
a general contractor and union officials beforey tthegenerate into a strike or a lockout,
that is, as a sensible way of smoothing out diffees. But such rhetoric is at odds with
reality. In both intent and practice, a PLA biradsontractor and all subcontractors to
Organized Labor-dictated terms and conditions gblegment. While nonunion
contractors are eligible to submit bids, they nuigh the PLA if they win a contract — no
PLA, no work. In some cases, if a contractor isrded (by a government agency) to
have a “poor” labor record, it may be ineligiblebid in the first place. Though
agreements inevitably differ, virtually all requeieconstruction owner/contractor to hire
mainly or entirely union-affiliated workers; go ttugh a union hiring hall to obtain
additional workers; obey union work rules, job sléisations, and arbitration procedures;
and contribute to union benefit plans.

In return for these concessions, union officialeeagnot to call a strike or

otherwise delay project completion. A PLA effeeliwforces open-shop (or “merit-



shop”) contractors to mimic a union shop, and tbss their competitive edge, as the
price of obtaining labor peace. As a result, mapgn-shop contractors won’t bother to
submit a bid in the first place. By virtually gaateeing work for union-shop
contractors, a PLA effectively adds to constructimion officials’ membership and dues
revenues. But the union never has to go througlptbcess of winning an election and
then being certified as a collective bargainingrage

Project labor agreements have become a hot isdaggg measure because of the
amount of money on the line. Though no researshypacome up with a nationwide
composite annual figure, there is no doubt thathsigns are spent, and not just in
Boston, steering construction and renovation olfiWways, bridges, airports, stadiums,
prisons, and other public facilities toward uni@msl allied contractors. Safeco Field, the
new home of the Seattle Mariners Major League Balstdam, had a PLA and cost $517
million to build, far more than the initial projext figure of $320 million. A PLA
established prior to the expansion and renovatid®ao Francisco International Airport
contributed to cost overruns of nearly $260 millwell before project completion.
Separate recent studies of school projects in Cuiwoe and Greater Boston by the
Beacon Hill Institute at Boston’s Suffolk Univessitoncluded that PLAs significantly
raised costs. In the end, the public pays theepvithether in the form of higher taxes or
user fees, while open-shop employees usually getait of the project.

Union officials defend PLAs as necessary to prg@esecurity. Construction
employment, being generally seasonal and tempomaegns that employees come and
go, moving to another project — and to another eggsl Because turnover is high,

construction workers have little ability to obtainion representation through normal



means, PLA advocates claim. A PLA facilitates migation, they continue, without
harming the interests of contractors, whether #reyopen or closed shop. By entering
into an agreement, open-shop contractors avokkstriesulting from the expiration of
union agreements at their subcontracting firmspettje “consistency” provided by
uniform work rules; and gain steady access to liedkiabor force through the union

hiring hall “referral system.” These agreemens®gurportedly assure the public of
“high-quality work,” completed on time and at agenable cost. PLAs, in short, create a
level playing field. That's the American way.

So goes Organized Labor’s version of the storyfotdanately, these noble-
sounding assertions camouflage the real effectésP union monopoly over the local
labor supply. The “success” of such an agreenmeaverting strikes and other work
delays, when it occurs, merely reflects the faat #mployers who were warned, “Here’s
an offer you can'’t refuse,” accepted the offer.e Babstance of a PLA, like the methods
used to obtain it, is bullying. The wording exflicstates that employers who don't sign
it will have their contract awards rescinded — #rar employees made jobless. Union
officials recognize the power of PLAs either toeste/ork toward union-shop contractors
or to force open-shop contractors to behave the ssheir union-shop counterparts.
Both have the same result of restricting labor reaektry. When open-shop contractors,
and public officials sympathetic to their plighting up signing PLASs, they do so only
out of concern the cost of not signing on will ke greater.

In reality, resistance to PLAs has been substan@a many occasions, a state or
local chapter of Associated Builders and Contragtirc. (ABC), an Arlington, Va.-

based trade group of open-shop contractors, hastgorourt to prevent an agreement



from being established or taking effect. Thre¢estaOhio, Montana, and Utah, have
explicitly barred PLAs, though Ohio’s law was ingated in late 2002 by the state
Supreme Court. Moreover, in February 2001, onlgkgeafter assuming office,
President George W. Bush issued Executive Orded2,3drtually banning the use of
union-only contracts on federal construction prtgea move that survived a lengthy
union lawsuit. The 138Congress (2003-04) produced two bills, one intoedLby Rep.
John Sullivan, R-Okla., and the other by Rep. Salhmson, R-Texas, to restrict the use
of PLAs. Lawmakers did not act upon either measiieanwhile, state supreme courts
in California, lowa, Ohio, and elsewhere have ughlé authority of unions and
states/localities to draw up PLAs; however, courtslassachusetts, New Jersey, and
New York have limited this authority.

The issue is far from resolved, in the courts gmdrere else. Each side is fully
armed with arguments and ready for debate. Thahysa full-length critique of PLAS is
necessary. Before state and local governmentptgnen officials’ claims that these
agreements “work,” they should get an idea of whay are getting into. This report
explains how the issue arose, how unions go atstabkshing PLAs, and why these
agreements are ultimately harmful to the generhlipu Project labor agreements are
without question of benefit to union officials, onishop contractors, and government
officials allied with them. As a rule, productspadlitical connections and, on occasion,
intimidation benefit somebody. But by restrictithg pool of bidders to those who play
ball the union way, PLAs greatly inflate the cospablic works. Productivity,
workmanship, and worker safety are on average otatohy better under PLAs, and may

be worse. To conclude, this report discussesahger of alternatives through which



public officials may curb PLAs. Enactment of RigbtWork legislation barring forced
union membership, dues, and agency fees is a ragetsough not foolproof, safeguard

against their use.

ORGANIZED LABOR IN CONSTRUCTION:
UNIQUE — AND UNIQUELY PROTECTED
Economic and Legal Rationales

Project labor agreements have received much etteint the last dozen years, but
they have been in use for many decades. The (@aunbtkte Dam (1938) and the Shasta
Dam (1940) were early examples of projects burtbtigh negotiated agreements. Later
prominent examples include the St. Lawrence Sea@algp Hall, O’Hare International
Airport, the Kennedy Space Center, the Oak Ridgdean research facility, the BART
(Bay Area Rapid Transit) rail system, and the T+Aleska Pipeline. But a longstanding
practice is not necessarily a legally or econorhicgdund one. The reality is that the
aura of success surrounding PLAs is attributabteed stifling of labor market
competition. The visible manifestation of an agneat — a completed project — may
induce people to say that the arrangement has ®dotkLook at that beautiful new
bridge — and over there, that new hospital — themyenwould have happened without a
PLA! That's how union officials want the public tieink about the issue. But what they
do not want the public to think about is the pasigjtthat such projects could have been
completed without a PLA, and over a shorter peaind at a lower cost. PLAs benefit
union officials and contractors and politicians ware aligned with them. Everyone else

— open-shop employers who seek to remain indepénitheir employees, and most



broadly, the general public — pays a price. OfrseuPLA apologists see things
differently. They contend it's only fair that gomenent policy should tilt the playing
field in favor of unionizing construction employdascause of the special nature of the
business.

Construction employment is normally transient. atéver the trade of a worker
(mason, electrician, sheet metal worker, etc.}ypeally works on a given project for
several months, at most a year or two. Beyondpbit, assuming there is work
available, he moves on to the next project, whiay wr may not involve the same
contractor. The pay is above average, and the haskbeen relatively plentiful in recent
years. Yet with the possible exceptions of forermed “core” workers with seniority,
turnover tends to be high. Construction workeesiarmany respects the blue-collar
equivalent of free-lance writers. During an ecormmdownturn or unseasonably bad
weather, many months may pass before a workeratelm dnto another project. And the
innate instability of the employee’s position apgea dampen his enthusiasm for joining
a union.

On the other side of the fence, construction commayners/contractors also
must deal with instability. They do not want torwoabout disputes over work rules,
pay scales, benefit levels, job classifications| ather conditions of employment once
the project gets moving. Such disputes raiseikieifood of a strike — and it only takes
one disgruntled onsite hardhat union to put arr@ptioject in jeopardy. Contractors also
want to avoid having to resolve jurisdictional tak&putes (i.e., who gets to do what)
between two or more unions. They may not partityléke unions, but if dealing with

them is a manageable cost of doing business, tiiegeal. What matters most is the



availability of a steady supply of workers readyllimg, and able to do a job properly.
This is also true among elected public official3ne thing a politician never wants to see
happen on his watch is voters turn against himdmeaf construction delays on a
promised stadium or school.

Minimization of risk is a common objectiv®ther things being equal, workers
and construction firms prefer jobs that they camnt@n to keep the money coming in for
a long time. It follows from this, as a corollatigat workers and firms will make certain
concessions they otherwise might not make in aearticipate in larger projects.

From the standpoint of both management and laborakes sense to forgo certain
interests in order to receive assurances againsbeuc calamity.

The National Labor Relations Act (NLRA) of 1935,tbe Wagner Act, normally
bars employers from recognizing as an “exclusiwalective bargaining agent any labor
organization that hasn’'t in some way demonstratapbnty worker support. (Whether
the law should under any circumstances authorin@@n to act as the “exclusive”
spokesmen for a group of workers, including uni@mbers and nonmembers alike, is a
guestion to be addressed at the end of this papeom the very start, union officials
have claimed that furnishing advance evidence gbritga support was excessively
burdensome in the construction industry, and mamgnifriendly contractors have
agreed. The National Labor Relations Board (NLRB¢ated by the act, tended to
refrain from reviewing complaints about this “bunde The Taft-Hartley amendments of
1947 encouraged the board to address Organized’salmmnplaints by enhancing its
review powers. Yet NLRB rulings could not be recited with the statutory language

specifying that exclusive representation couldrbglémented onlafter the hiring of a



representative number of employée€ommon practices were clearly at odds with the
law. While the short-term nature of constructioorkvprohibited the development of
sustained employer-employee relationships, thetoaetgon industry was operating at a
peak level of unionization. In 1947, the year aftiHartley, 87.1 percent of all U.S.
construction workers belonged to a unfoRolitical pressure steadily was growing to
establish uniform standards in deference to Orgahiabor’s pervasive control over
construction sites. There was relatively littlsistance to the imposition of union work
rules, since the vast majority of contractors awdkers were unionized anyway. But
during the 50s things began to change. The cartgiruindustry grew rapidly, and that
growth caused the share of workers belonging tonsio slip in Right to Work states.
Industry observers foresaw the possibility thatstarction industry unionism could
begin to decline nationwide. Determined not talét happen, Organized Labor stepped
up its lobbying for statutory recognition of prednagreements in the construction
industry.

Congress responded in 1959. Lawmakers insertegtagwovisions into that
year's NLRA amendments, collectively known as tladrum-Griffin Act, setting up a
process by which a union could acquire exclusiypeasentation power over a group of
employees without having to demonstrate majorifypsut in any way. Section 8(f)
established the “prehire” agreement as a legakrtmuexclusivity in the construction
industry; Section 8(e) authorized project ownergetyuire all contractors to be bound by
agreement ternts.With regard to the construction industry, Land¢@Gmiffin thus
effectively abandoned the professed NLRA princthlt a union can act as an exclusive

bargaining agent only if it is supported by the onidy of workers. As a fig leaf, the



amendment stated that a union entering into areaggat could not be established or
maintained by any action defined by NLRA as an urédor practice. Another
purported safeguard against sweetheart deals betvesdractors and union officials and
other abuses stated that no agreement could baaubead a petition for an election to
reject union representation or to replace the unibh a new one.

Landrum-Giriffin’s green light for construction-insiuy prehire agreements did
not settle the issue of whether PLAs are in conflith key NLRA provisions. As
governments increasingly were signing on to PLAseovers on both sides debated
whether existing federal labor law barred a stateaality from doing so. It was a long
time coming, but the issue eventually was “resdhmdthe U.S. Supreme Court nearly

three and a half decades after Landrum-Giriffin.

Boston Harbor The Turning Point

The Boston Harbor saga began many decade$ &gom colonial times onward,
the harbor had been a receptacle for wastewatepidgm It was not until 1952 that the
area’s first primary wastewater treatment plant tuagit on Nut Island near Quincy,
Mass., in order to handle flows coming from the tBdshore. In 1968 another primary
treatment plant was built on Deer Island to haseélwage dumped from the rest of
Greater Boston. The problem with primary treatmbaotvever, is that it removes only
about half of water pollutants; secondary treatnfigcitities are necessary to clean up
most of the remainder. And pollution was gettitepslily worse, as local communities

continued to dump raw sludge, including human waste the harbor.

10



In 1982 the Town of Quincy filed a lawsuit in Maskasetts Superior Court
against the Metropolitan District Commission (MDé2)d the Boston Water and Sewer
Commission (BWSC), charging these agencies hadiatidharbor discharges to exceed
state limits. Judge Paul Garrity of the MassacttsiSiperior Court attempted to
establish a timetable for a cleanup, with the Mhj the sole responsible party. At
the behest of then-Gov. Michael Dukakis, the Legiske responded late in 1984 by
creating the Massachusetts Water Resources Amtl{MitvRA). This new agency
would manage water and sewer services for 2.5anilbeople and 5,500 businesses in 43
metropolitan communities. A nonprofit group, thenServation Law Fund, meanwhile,
in 1983 had sued both MDC for massive dumping dfaated sewage into the harbor in
violation of the Clean Water Act of 1972, and th&lLEnvironmental Protection Agency
(EPA) for acquiescing in this pattern of dumpir8ecause the EPA insisted that the
MDC should be the sole defendant, it in turn sinedMIDC for failure to comply with the
Clean Water Act. The EPA, additionally, persuattexlJustice Department to sue the
MDC, the MWRA, the BWSC, and the Commonwealth ofsBkchusetts. In a relatively
short time, an enormous legal knot emerged.

The unenviable task of untying the knot was theaasibility of U.S. District
Judge A. David Mazzone. In 1985 he consolidatédecases, and named the
Massachusetts Water Resources Authority as sadddielfor preventing wastewater
discharges. In May 1986 Judge Mazzone orderetMINV&A to cease all sludge
discharges, and construct primary and secondaayntemnt facilities. He also issued an
ultimatum: The Authority would have to bring tharbor up to EPA water-quality

standards by 1999.
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An enormous and overdue undertaking was at haodallunions, accounting for
an ever smaller share of area construction jolvg asaopportunity that might never again
materialize. The MWRA, for its part, was hardlyease to hiring union labor. It selected
union-shop ICF Kaiser Engineers as general comtracit was Kaiser, in fact, who first
pitched the idea of a PLA. The two parties workatlan agreement that, among other
things, required employees to join or pay duesuaian, assuming they were not yet a
member, and forced contractors and subcontraaiarsd union hiring halls to add
workers. The unions, in turn, agreed to a 10-yeastrike pledge.

Nonunion contractors and employees, led by the AB&pters of Massachusetts
and Rhode Island, knew they were being had. 11©188 two chapters went to federal
district court to block the agreement on groun@é sitate sponsorship of a PLA violated
the NLRA, the Employee Retirement Income Security, ghe 14 Amendment, and
various federal and state antitrust laws. The taveert ruled in favor of the Water
Authority. The contractors in turn took their casehe U.S. Court of Appeals, 1st
Circuit —and won. Union lawyers promptly appediethe U.S. Supreme Court. In
1993 they struck gold.

In Building & Construction Trades Council of the Maiditan District v.
Associated Builders and Contractors of Massachs&ehiode Islandthe Supreme Court,
by a unanimous 9-0 margin, reversed the appeal$ rding.> The high court held that
the National Labor Relations Act “does not preemptate agency from enforcing a PLA
covering a particular public project.” Since th&WRA had jurisdiction over the harbor
cleanup project, it had not violated federal latwoantitrust law by including a PLA in its

bid specifications. Nor had it interfered with #t@ntractors’ constitutional rights. The
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ruling represented a leap of judicial interpretatioeither Section 8(e) nor 8(f) explicitly
authorizedgovernment agencids institute PLAs, but merely spelled out the grdu
rules for establishing prehire agreements betweeatractors and unions. Yet the
Supreme Court found that government agencies,qggey owners, were analogous to
private-sector businesses, and had the right tpradgtompulsory unionism deals with

Organized Labor as if they were businesses.

Responses from States and Localities

The coast was now clear for unions to rewrite ttoeigd rules for public works,
an opportunity from which they did not shrink. Ass the U.S., state and local
governments soon entered into agreements thatigéhcrelegated open-shop
contractors to the margins. Contractors oftenlehged them, but usually on grounds of
failure to comply with state competitive biddingtsites rather than on constitutional
grounds. This tactic met with only modest succeédsite courts tended to uphold the
arguments irBoston Harbor and in the process, justified individual PLAsy 2002,
according to one analysis, PLA proponents had fieslan at least 32 casés.

Much of the judicial reasoning in decisions uphotdagreements could have
come straight from union fact sheets. In 1999fGadia Supreme Court Justice Kathryn
Mickle Werdergar, writing for the majority upholdjra PLA for the San Francisco
airport project, claimed such agreements are fagie so long as participating unions do
not go on strike during the project. A PLA ensuilabor harmony” and prevents “the
undesirable consequences of work disruption,” siserded, basically taking union

lawyers’ word for it’ The California Supreme Court that year alsoted a decision by
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a lower court allowing use of a PLA for the Metrétam Water District of Southern
California so long as the agreement did not fladtexclude nonunion bidders. The PLA
was also not supposed to violate their “freedorassiociation” or their “equal
protection” as the Court defined these terms, feitsigreement could dictate to them
regarding their hiring procedures and work rles.

In Connecticut in 1999, in two separate, thoughtesl, cases involving the
construction of a parking garage in Hartford, tle@ecticut Supreme Court ruled that
contractors and trade associations did not nornmallye the standing to challenge the
award of a PLA-driven contract. The only exceptizas if there were demonstrable
illegalities in the bidding process that “amountriud, corruption, favoritism or acts that
undermine the objective and integrity of the contjwet bidding process:” The story
was similar elsewhere. In 1998 the Alaska Supr€mart held that PLAs are lawful
when the contracting agency has a “reasonable’dasidetermining that bid
specifications further the interest of public wogtscurement practices at the lowest
responsible bidding rates. The PLA in questiomgatiated by a Laborers’ local, cleared
that rather low hurdl&® A year later the Nevada Supreme Court held treSbuthern
Nevada Water Authority did not violate state RightWork, competitive bidding, or
freedom of association statutes when it enteredarfPLA covering capital improvement
projectst’ The PLA, as the court saw it, provided equal sste union and non-union
contractors alike, and “maintain[ed] competitioncanm bidders and guard[ed] against
favoritism.”

Likewise, the Massachusetts Supreme Court in 199 that a PLA negotiated

by the City of Malden was permissible since lodéc@ls’ motivation was to advance
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the aims of state competitive bidding latfsAs compensation for open-shop advocates,
the court did grant that the burden of proof in dastrating such advancement lies with
the contracting authority. A PLA should be uphi&ldl) the project is of such size,
duration, timing, and complexity that the goaldhe competitive bidding statute could
not otherwise be achieved; and 2) the record detradas that the contracting authority
undertook a careful and balanced analysis of theeis Malden’s PLA, the court
concluded, passed muster on both counts.

Ohio arguably provided the most frustration forapdndent contractors and
employees. The Legislature in May 1999 passe®fren Contracting Act barring the
use of PLAs on state-funded construction projetis.secure passage, sponsors accepted
an amendment that allowed localities to enter am@greement for a given project as
long as state money wasn't involvE&d Agreements during the 90s had grown common
in Ohio public works projects. Sports facilitiasch as Jacobs Field (home of baseball’s
Cleveland Indians) and the Gund Arena (home of étisi’s Cleveland Cavaliers)
were built with PLAs. A state and federal couespectively, already had upheld such
agreements. ABC and two open-shop contractorshalienged an approved PLA for a
jail construction project in Jefferson County (Steaville). A lower state court ruling
threw out the PLA, but the Ohio Court of Appealedurned the decision, saying that it
was not in conflict with the state’s competitiveltiing statutes or its Constitutioh.
Likewise, the U.S. Court of Appeals” €ircuit, ruled that Mahoning County
(Youngstown) had not violated the rights of an epbap contractor, Enertech Electrical,

by requiring bidders on a public works projectignsa PLAY
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Unfortunately for construction union officials, PeAvere far less popular with
Ohio voters than with Ohio courts. Facing intepgblic pressure to address the issue,
state legislators approved the Open Contracting @&A), which GOP Gov. Bob Taft
allowed to become law without his signature. Tia¢ess unions recognized a threat to
their interests when they saw one. Lawyers foistage chapter of the AFL-CIO’s
Building Construction and Trades Department, regim@sg unions in Cuyahoga County
(Cleveland), sued the County Board of Commissiondran the board, citing the OCA,
refused to negotiate a PLA for a juvenile detententer. The Cuyahoga County Court
of Common Pleas sided with the unions, invalidattmgylaw. The Ohio'8District Court
of Appeals overturned that ruling, arguing that@pen Contracting Act had not violated
the National Labor Relations Act. Union lawyersrhappealed to the Ohio Supreme
Court, and won in December 2002, effectively indfafing the law® Justice Alice Robie
Resnick, referring to thBoston Harborcase, wrote that the NLRA does not prevent
states from entering into PLAs or mandating thencémtractors. Making a peculiar
logical leap, she concluded that, since governnrisiegotiate compulsory-unionism
agreements like businesses, there is no rationatestraining them. Resnick’s decision
relies on her interpretation of the “gist” Bbston Harbor It completely ignores the fact
that a federal circuit court, Building and Construction Trades v. Allbaydtad already
ruled that neitheBoston Harbomor any other precedent or the NLRA prohibits an
executive from restricting or barring PLAs as aterabf policy. (See page 59 for
details.) In a flagrantly political decision, OhAdtorney General Jim Petro chose not to

appeal this outlandish decision to the U.S. Supr€mart.
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A defeat in lowa proved especially galling to noimmncontractors, given that
lowa is a Right to Work state. Construction laborons and Polk County had signed a
PLA for the lowa Events Center, consisting of a raena, a new exhibition hall, and a
renovated auditorium in downtown Des Moines. Augrof open-shop contractors,
Master Builders of lowa, Inc., sued the countyterturn the agreement on grounds of
violation of due process, equal protection, anddmm of association. A particular point
of contention was the PLA’s requirement that cartbes employ workers referred by
union hiring halls. Nonunion contractors wouldddewed to retain some regular
employees, but would have to take on at least efeered union employee for each
nonunion worker. Each contractor would be alloedaximum of 14 nonunion
workers, beyond which all workers would have taben.

A county district court saw nothing wrong with tligangement and rejected
Master Builders’ claims. The group petitioned kba Supreme Court to review the
case, but in November 2002 the Court upheld thetmaurt decision’ Since the hiring
hall agreement did not completely ban union nonmemfrom participating, the Court
reasoned, discrimination had not occurred. TherGuade a strained argument that a
government-imposed quota limiting the number ofuroon workers who could be
employed on the project was not in conflict withvbds Right to Work law, which
prohibits compulsory union membership and “fe®s.”

The lowa PLA was challenged through legislative nseas well. After the Polk
County agreement had been reached, the lowa lagislpassed a bill to ban public-
sector PLAs. However, Democratic Gov. Tom Vilsaekoed it. Ignoring a host of

studies showing that PLAs raise taxpayer costsw@aylalso reduce the quality and speed
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of construction (see pp. 44-54 below), Vilsackmed banning project labor agreements

would deny public entities a valuable tool.

Some Courts Have Recognized
Legal Shortcomings in PLAS

Yet in the face of all this, open-shop supportergehsome reason to be optimistic
about the courts. Somewhat surprisingly, Organizdabr-dominated New York
provided a split decision. The New York State GadirAppeals (the state’s highest
court) ruled in 1996 that state competitive-biddiangs permit PLAs on public works,
but only in certain cases. The court upheld a RitAenovations to the Tappan Zee
Bridge (spanning the Hudson River along the NewkYkitruway)?* but rejected an
agreement covering renovation of the Roswell Pagknidrial Cancer Institute in
Buffalo.?? “Because we have never construed New York's caitiyeebidding statutes
to be so absolute, we answer the question diffgréintthe two cases],” the Court said.
To be valid, a PLA must not conflict with statuthat seek to: 1) obtain the best possible
work at the lowest possible price; and 2) guardregdavoritism, fraud, and other forms
of corruption. In negotiating a PLA, a state agehas to prove that the absence of a
PLA would be injurious to the public interest. Aykprinciple was becoming
established:The burden of proof is on the contracting agenoy,the contractor

New Jersey, in two separate decisions, provided exae encouraging news. In
1994’sHarms v. Turnpike Authorif§the state Supreme Court held that a union-only
PLA for a New Jersey Turnpike widening between &€%it and 15E created a sole

source of labor and construction services, andtfalated state law. “Bidding statutes,”
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noted the Court, “are for the benefit of the taxgray... Their objects are to guard
against favoritism, improvidence, extravagance, @rduption; their aim is to secure for
the public the benefits of unfettered competitioA'year later the Court invalidated
another PLA inTormee®* While PLAs may be a legitimate means of maintajriabor
peace, the court said, a government agency mayatetitem only with justifiable
reasons. The case centered on a bond issue ftioaddnd improvements to Mercer
County public libraries with a union-only hiringragment.

The Rhode Island Supreme Court in January 2002tezjea PLA on a $73
million University of Rhode Island construction pct, though as iiformeeg without
invalidating such agreements per’s¢(B)efore adopting a PLA,” the Court said, “an
awarding authority must carry out an objectivesoeeed evaluation that has incorporated
reviewable criteria in order to fulfill the goaladpurposes of the State Purchase Act,
given a PLA’s anti-competitive effect.” As sometbé bid packages for the project were
issued without a PLA, withdrawn, and then reisswét a PLA inserted as an
addendum, the process was “arbitrary and caprig¢iamsl the Court upheld a lower
court decision that had struck down the agreement.

Moreover, Massachusetts, despite the fact it hagklacale PLAS like Boston
Harbor already in force, gave open-shop suppovietsries. In 1997, a state court
sustained a challenge by nonunion contractorsdé0amillion school construction
project PLA signed by the City of Lyrfi. The Court ruled that while entering into a
PLA was not impermissible, the circumstances ia taise did not warrant such action.
The plaintiffs had suffered “irreparable harm” besa they “would be required to

conform to a variety of union practices and woutdimited in their autonomy to
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negotiate employment with non-union workers.” AAlthe court argued, “must be
evaluated in the light of a project’s size, complgxand duration.” Since the city had
failed to make a proper evaluation, the court ergdiit from requiring bidders to sign a
PLA. City officials did not appeal the case to Massachusetts Supreme Court.
Another case, decided by Massachusetts Superiat 01998, resulted in a preliminary
injunction against the City of Boston’s PLA for E&©ston High School. The decision
to use an agreement, the court said, was arbitéisred no cost-savings projections,
and placed an undue burden on nonunion contrattors.

Within the executive branch, several states haed Beston Harboras a
rationale for issuing executive orders advancingadized Labor’s interests. In January
2002, as his first order of business, New Jersey. B McGreevey ordered state
agencies to consider using PLAs for “appropriat&jects?® This measure went beyond
then-Gov. Christine Todd Whitman’s executive ontket994 authorizing state public
authorities to use PLASs on a case-by-case basisevthe agency determines such
agreements will ensure “labor peace” and encouljapeefficiency.” McGreevey’s
order required an examination of the PLA alterrativkewise, in May 2003 lllinois
Governor Rod Blagojevich signed an executive ordguiring state agencies “on a
project-by-project basis,” to consider a PLA fquublic works project where the agency
determines that such an agreement “advances tieésstaerests of cost, efficiency,
guality, safety, timeliness, skilled labor forcahor stability or the state’s policy to
advance minority- and women-owned businesses andrityi and female
employment.?® The order came just two days after he had unveilive-year, $7.4

billion highway construction and repair program.ittWan estimated 178,000
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construction jobs on the line, it's no small wondarons (and affirmative-action
supporters) were delighted. Governors in New Ybdidyada, and Washington State also
have issued executive orders “encouraging” progmir agreements.

At the legislative level, two states besides Ohldtah and Montana — have
passed legislation barring the use of PLAs on pubbrks. Utah, a Right to Work state,
created its law in 199% Montana, a non-Right to Work state, did so in 1¥98oth still
stand, although union officials in Montana repoldthve been considering a challenge
to that state’s law.

To summarize the legal picture, then, a consenasi®imerged sindgoston
Harbor that federal law permits, but does not requiraesand local governments to
negotiate PLAs. So far, only the eccentric Ohipr8me Court has ruled that the NLRA
mandates taxpayer-funded PLAs. Most states naithesnditionally permit nor
absolutely prohibit PLAs. The prevailing view et government agencies have the
authority to enter into PLAs provided they complghwcompetitive bidding statutes.
The burden of proof lies with the contracting auityo It is desirable at this point to take
a close look at what lies inside these agreemantshow in reality, as opposed to legal

theory, they obviously do restrict competition.

THE CONTENT OF PLAs:
AGREEMENT, BUT NOT BY CONSENT
A License to Coerce
The term “project labor agreement” is somewhat @aiding. Public-works PLAS,

as expressions of political will and legal contemg not voluntary. Therefore, they are
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not agreements, at least in the moral sense. Whatagreement anyway? An
agreement is what occurs when two or more padets)g without deception or
coercion put aside differences and unite toward achiesgiggal or set of goals. A
political party convention platform is an agreemgliaicating rival factions within the
party. A marriage is a binding agreement desidodulild trust between a man and a
woman who, without mutual trust, may avoid staytogether or raising children.
Whatever the nature of an agreement, the advantdge®peration in the eyes of
participants/signatories outweigh the drawbackgonfig one’s own way.

A public-works PLA, by contrast, comes about laygesd a result of union-
imposed duress. On paper, it may not appear thgpt \But the agreement is a product of
union officials’ privileged position. It exists bause elected officials who are beholden
to Organized Labor told independent contractorg thner could adopt union-friendly
practices, or forget about bidding on public worhould the threat of withholding
benefits fail, union officials have developed aragrof tactics, as we shall see, to
undermine company or government operations.

Despite inevitable differences in substance andlingy PLAs as a general rule

require contractors to do four thingfs:

Set aside some or even all of their job slots forkers who either are union

members or are willing to join a union within sewdays of their start date.
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Lay off some or all employees who refuse to joithie event of a contract
award, and hire new workers through a designatexhurring hall. Worker

selection must be conducted in accordance withrusgmiority requirements.

Strictly observe union-determined work rules arfulgtassifications. Among
other things, this means hiring only apprentices wiere trained in union-

approved programs.

Contribute to union welfare, benefit and pensiamdfs regardless of the
workers’ vesting level at the time of project costmn. Since full vesting for
pensions typically occurs at the five-year marigrdonger period than a
typical worker’s tenure of project employment, magtice virtually all

promised pension money is automatically forfeiednion treasuries.

Independent contractors who wish to bid on PLAs faag other restrictions. A

union may have the authority to prevent a contraicton dealing with, or handling the

products of, a nonunion employer. These “hot caagweements are derived from a

clause in NLRA Section 8(e), and are illegal exdeghe construction industry.

Moreover, participation in a PLA implicitly bindsna@&mployer to comply with

“prevailing-wage” requirements under the federati®@8acon Act and/or parallel state

and local laws. All too often, “prevailing wagesid “union wages” have amounted to

the same thing®
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In return for contractor compliance on these majtenions agree not to conduct
strikes or slowdowns. Of course, the owner/combragimultaneously agrees to not
institute a lockout. The message of union offialthis: Cooperate with us, and
construction will move ahead smoothly. Don’t cogte, and, well...there could be
problems. This“no-striké provision is, in a real sense, the heart of a POAe unions
promise to behave themselves over the project gh@sdong as nonunion contractors
agree not to yield their competitive edge in warles, provision of benefits, etc. This
quid pro quo, Associated Builders and Contractaagtains, constitutes legalized
extortion.

The unions know the drill by heart, and nobodydyethan the officers of the
AFL-CIO Building and Construction Trades Departm@€TD), and its various
chapters. Representing 15 different trades witbrabined rank-and-file membership in
the U.S. and Canada of about 3 million, BCTD is#tisal as well as an economic force
to be reckoned with. Member unions, according tecaént Federal Election Commission
analysis, contributed more than 100 times more mém@olitical candidates than the 10
largest employer-association political action cottmeis combined® Politicians,
especially Democrats, in union-heavy states knaw\ththout the BCTD’s endorsement
winning an election could be a tough act to pull of

Current BCTD President Edward C. Sullivan claim#Blare necessary for
effective management of large-scale projects. @laggeements, he maintains, “...bring
order out of chaos on construction jobs by settiages and establishing common work

rules and methods of settling grievances. Theyigeosafe, fair working environments
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for craftspeople and they level the playing fiedd &ll competing contractors — union and
non-union.®

Sullivan bristles at the charge that PLAs discnaté against non-union
contractors. In an opinion column a few years lagsought to exonerate PLAS:

Over the past 21 years, we've used PLAs in thehiligson metro

area on 53 federally-funded infrastructure and Weghprojects...with no

work stoppages, no delays and no overruns dudtw taosts.... [Twenty-

eight] percent of the contractors were non-union.

On the hugely successful Boston Harbor project.entioan 30

percent of the contractors were non-union . On.a $2 billion PLA dam

and water project in Hemet, Calif., 75 percentrine and subcontractors

were non-union. And even closer to home, the gegmentractor on the

Washington Convention Center — a PLA project —l&iCConstruction,

one of the biggest non-union construction firmghia country....

All a non-union contractor must do to work undd?LaA is abide

by the same terms as all other contractors onrijedd.

Sullivan’s commentary left out a few details. eaample, the Washington
Convention Center, cited by Sullivan as a PLA sasaory, ended up costing about
$200 million, or 31% more to build than the puldiatimate the D.C. auditor made before
the PLA deal was cut. And out-of-town contractic the work on many of the most
significant segments of constructith.

The fundamental problem with his analysis, howgeieencapsulated in the
superficially reasonable last sentence. Its ogewords — “All a non-union contractor
must do...” — come across like an ultimatum. Th#teswhole point — thegre an
ultimatum. Union bosses can afford to be genenosgirit to those whom they can
bring to heel. They have no problem welcoming naren contractors as project

partnersso long as they can lberced into union-like behaviorWhy protest the presence

of competition unable to compete?
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This is why nonunion contractors often shy awayrfrentering project labor
agreements, even though they may be eligible to Bite required shift in their company
culture just isn't worth it. Maurice Baskin, geakcounsel for Associated Builders and
Contractors, elaborates upon this pétht:

The true question is whether imposition of a unooy agreement

discourages bidders from coming forward to theichetnt of taxpayers.

Clearly, imposition of a union-only PLA has the @nant effect of

deferring a large number of contractors from subingtbids, and not

merely of philosophical choice. Rather, in oraebid upon union-only

work, non-union contractors must submit to radreatructuring of their

operations from hiring to work rules to fringe b&nplans jeopardizing

many of the very characteristics which have madenteuccessful and

cost-efficient in the first place.

Union leaders such as Sullivan counter that nawuhrms are frequent
participants in bidding, and often win contract$ie reality is that merit-shop contractors
participate far less than BCTD statistics wouldgeasd.

Several years ago, Professor James Andrews diidtitg State University in
Massachusetts found that about two-thirds of theguedly “nonunion” prime
contractors for the Boston Harbor cleanup wereat @inion shops. Moreover, 54
percent of the “open-shop” contractors either wetien or performed no work at &fl.
Another survey, this one taken in the western portif Washington State, revealed that
86 percent of open-shop contractors would refusedon a job if they had to sign a
PLA.*® A U.S. General Accounting Office report on a Deypeent of Energy project in
Idaho (a Right to Work state) revealed that dufagober 1986-December 1990, only 30

percent of the 286 contract awards went to nonubidders, a figure representing only 8

percent of the dollar value of contratts.
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Open-shop contractors are in business to make ynaonéto make ideological
statements by forgoing profitable work. The readmy so often decline the invitation to

the union dance is they can only come if they congewear fetters!

Organized Labor’s Advantages:
There’s No Such Thing as “Enough”

Pick a PLA, any PLA, and examine the contentgedent example from Hawalii
should dd*? The Hawaii Building and Construction Trades CaLieeBCTD affiliate,
last year signed an agreement with the U.S. Arnpréeide housing for military
personnel over the 50-year ground-lease perioe ekpected combined cost of the
construction, renovation, and maintenance is $tilitrb— serious money by any
standard. The agreement requires that all cootrmatust find new workers through a
union hiring hall unless an employee has alreadkasbfor the employer for an
aggregate of at least six months over the pastylags. The agreement also stipulates
that workers referred through the unions’ Helmetklardhats program are to be
employed “to the fullest extent possible.” All eloyees, whether or not they are union
members, must pay union dues or agency “fees.”elbh\ar, employees of nonunion
contractors who are hired directly by the employeather than through union referral)
must agree to have a portion of their wages deduotecontributions to the union
benefit fund. This PLA, it should be noted, haswagh leeway to avoid being affected by
President Bush's 2001 executive order barring agebements on federal contracts.

In Seattle, a PLA that union officials won foright rail project theoretically

allows nonunion contractors to submit bids. Bt déigreement also states that, of the
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first 10 workers in each craft, half must be hifien within the union, and after the first
10 come aboard, all new hires must be union. Newruhires are forbidden, moreover,
to drop their union membership even if they ardiaféd with a merit-shop contractdt.

With such sweetheart deals in place, unions helagively little incentive to
control costs or meet project deadlines. Evenautlany nonunion contractors knocked
out of the competition, they have created a lelalipg field by raising the price of
admission; they have forced open-shop employeosétvilling to participate) to submit
higher bids in order to stay in the running foroattact. It's a classic form of what
economists call “rent-seeking behavior.” Union@#ls acquire government-granted
advantages relative to competitors.

It follows from this that the greater the conseees of failure to complete the
project, or stages of the project, on time (esplgdicthere are government-imposed
fines attached to being late), the stronger thel hemon officials have in bringing about a
PLA. In the late 90s in the Syracuse, N.Y., afeagexample, Onondaga County officials
reluctantly went along with a PLA on the planne@@anillion Onondaga Lake cleanup
project. The county faced fines from state an@faldregulators of up to $100,000 a day
if it failed to meet each incremental deadline;iiddally, the Atlantic States Legal
Foundation, the nonprofit group that took the cguntcourt to force the cleanup, would
be monitoring progress. James Albanese, the cuadyninistrator of physical services,
defended the PLA this way: “With this project, igia week late and missing a
milestone could have us back in coufft.”

Union officials hold to a more-is-better philosgpiegarding hiring dues-paying

workers. If you don’t have to, why settle for amyig less than 100 percent-union
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employment on a given project? The PLA attacheatiécconstruction of the Clinton
Presidential Library in Little Rock, Ark., dedicaten November 2004, is a good
illustration of Organized Labor’s displeasure olaving to tolerate any nonunion
competition. Just prior to the $150 million prdjegroundbreaking in June 2002,
unions had negotiated an agreement with librangiaf§ mandating that 75 percent of
the 350 workers be union-affiliated — not bad Right to Work state where almost all
construction employers are open sfidprhe BCTD's Sullivan, however, saw red.
Viewing as “outrageous” that a monument to Billr@in, an ally of Organized Labor
(albeit a sometimes fickle one), could be builthvahy nonunion workers, he and other
construction trade union chieftains vowed paybaddk. called on affiliates to continue a
two-month-old ban already in place on contributioms¢he Democratic National
Committee®® It's a fair bet that the DNC in the future witigure that the union bosses
get the whole pie on such projects (especially tiat former presidential candidate and
forced-unionism zealot Howard Dean has replacgd@lihtonite Terry McAuliffe as its
chairman).

Organized Labor likewise revealed its colors in488ring the drafting of a PLA
covering construction of the Northeastern Pennsyév&ivic Arena and Convention
Center in Wilkes-Barre, P4. Kevin Blaum, chairman of the convention centeharity,
reluctantly told local union leaders that the peobjgad to begin a month or two in
advance of completion of the PLA in order to seduraling — there was no way out.
But he added that the non-PLA portion would onipstdute 3 percent of total project
cost. Local union officials were deeply disturlmebr this announcement and accused

the authority of betraying worker trust!
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Union officials and union contractors are the priyraeneficiaries of a PLA, even
when nonunion contractors get around the riggessrahd submit competitive bids.
Despite rhetoric about a “level playing field,” PEA&onsistently require nonunion
companies and employees to play by Organized Laloles, and never vice versa.
Contractors may enjoy the security a PLA bringd,ibis union officials who call the
shots. It's not surprising, therefore, that una@ents often have to resort to underhanded
and, on occasion, ugly tactics to get a PLA deallesk The next section explores this

problem in greater detail.

STRONG-ARM UNION TACTICS
USED TO ESTABLISH AGREEMENTS
Overview

Project labor agreements constitute forced unmniBut force in any context is
meaningless without the ability to back up wordthveiction. When a government entity
declines to stipulate that nonunion contractorehawlay by union rules, union officials
often turn up the heat to bring about an agreemeatvard this end, Organized Labor
may summon one or more methods to “get the atte@htibthe government and merit-
shop contractors. Certain contractors, for examplght be picketed. Should that not
work, union officials may call strikes, withdrawi@ady-promised) financial support, or
fund the campaign of an incumbent elected officeédies chief opponent. Whatever the

mode of persuasion, union officials convey the rmgss “If you want this project to
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become a reality, you'll need to stay on our gadé.s Union officials thus foster “labor
peace” by threatening war, though most often iac#ftl way at the start.

Absent laws, court decisions, and executive grdestricting PLAS, unions have
a natural advantage in persuading public offidialgo along with them. That'’s
especially true when a politician’s job is on thre| a project’s delay, or worse, sculttling,
could be a sign of the officeholder’s “ineffectivms” in the eyes of voters. The more
vulnerable the official and the more visible a giy@oject’s touted benefits to the public,
the more likely the union will win a PLA. It helpsf course, if officeholders already are

sympathetic to Organized Labor’s goals — and gouwemnon-Right to Work state.

Go on Strike

Nothing quite succeeds like a strike to delay cetigm of a project. The mere
possibility of a strike is often what leads to a®Fh the first place. The law of averages
dictates that the larger the project, the greaietikelihood that a strike will occur. On
paper, a PLA ensures that no strike will happent fortunately for public officials
who agree to a PLA for that reason, a no-strikasganay be no guarantee against a
strike. The PLA covering the expansion/renovatib®an Francisco International
Airport contained a no-strike clause. Neverthelseme 250 members of the Carpenters’
union, joined by a combined 1,750 members of thnBers, Electricians, and Painters
unions, went on a brief wildcat strike in May 1986sting the project an extra $1
million.*® Construction union officials at the Bath (Maire)n Works also called a

strike despite having earlier signed a PLA (seer ldiscussion) with a no-strike clause.
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Raise Non-Labor-Related Issues

To gain acquiescence to a PLA, a union may tryelayda project over issues
having nothing to do with job security or workingnzlitions. Businesses and consumers
in California, wracked by an energy crisis for thst several years, know a lot about this,
thanks to a group formed by labor officials in 1¥6wn as California Unions for
Reliable Energy (CURE). The City of Roseville, fat from Sacramento, is one
example®’® Last year, CURE put the squeeze on city offidialsign a PLA prior to state
approval of a $150 million, 160-megawatt power plafhe summer of 2004 was an
especially hot one, with electricity use hittingalhtime high the day before the July 21
City Council meeting. A repeat of the 2001 statenenergy crisis, with rolling
blackouts, was a distinct possibility. Organizeabbr threatened to delay licensing by
the California Energy Commission (CEC) for the fjasd plant by raising
environmental objections unless a PLA was granted.

Council members expressed concerns that such aeragnt could inflate
construction costs. But they also recognizeddbéaig up against CURE meant having
to spend millions of dollars in legal and othertspand pushing project approval back by
as many as 18 months. The council approved thelBL& 4-1 margin. Here’s how one
reluctant member, Jim Gray, saw the choice in ©gstn “aye” vote: “Do | stand on
principle and refuse to be greenmailed...or do | mhkdogical business decision that is
in the best interests of the people of Rosevife?”

CURE has filed environmental objections againstf@aiia projects sponsored
by Sempra Energy, Occidental Petroleum, and PG&toNal Energy Group. Under the

state’s emission-credit system, the CEC has tHeoatyt to cancel projects likely to
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create high levels of pollution. But Californiachdities do have one ace up their sleeve:
their charter. Last July, the City of Riversideanimously voted to sign a contract with a
nonunion contractor that had bid $5 million lesartlits closest competitor to build a 96-
megawatt power facility. About that time, CUREetll papers with the CEC, asking the
commission to subject the project to a one-ye#inerahan a six-month, review, although
the latter was standard for smaller plants sudRiesrside’s. But the City Council had
insisted on awarding the contract to an open-shofractor because the city charter
requires contracts go to the lowest bidder.

CURE officials insist that they have an interestumtailing pollution, and that the
state should not issue environmental permits witeaamining key areas of concern.
But their actions belie their words. The enviromtad impact of a proposed project,
though surely a legitimate issue, is entirely safgafrom that of the eligibility of firms
for construction contracts. The reality is thatREJs professed concern for the
environment is a stalking-horse for union officialsal demand, a project labor
agreement.

By its own actions, CURE has underscored this pditt long ago, the union
consortium tried to block a project to build 10 pohuting geothermal-energy plants in
Imperial County (in the southeast corner of thée3taJonathan Weisgall, vice president
of MidAmerican Energy Holdings Co., whose CalEneugyt recently completed the
project, noted what really was at stake. “CUREragsgjvely opposed this project, which
was surprising because as renewable energy, i faeeenvironmental hurdles,” he
said. “But once we executed the project labor eigent and were confirmed as working

with the unions, CURE’s intervention at the enecgynmission no longer was an
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issue.® The case of Riverside appears equally flagriiviten Riverside had built a
small power plant prior to the one it recently ayjy@d, a unionized company got the
award. “We didn’t get any objections from anybddgcalled Councilman Art Gage.
“But this time around the nonunion company goaitd all these people came out of the

woodwork.’®?

Conduct Supplier Boycotts

The hot-cargo boycott has been an effective wagetting a contractor to sign a
PLA. Contractors who insist on acquiring supptiesr own way may pay a heavy price,
and union officials rarely get seriously punishedbreaking the law against secondary
boycotts. Long Island, N.Y., contractor Dave Alfaand out in the mid-90s just how
stacked the deck was against RitmAllan, an open-shop builder with 30 years of
experience, had won a $6.7 million contract froe $tate of New York to rebuild a
bridge on the Wantagh State Parkway leading toslBeach. That sum was about $1
million below bids submitted by union-shop contaast Long Island construction union
officials were not happy about this turn of everitsretaliation, they convinced militant
members of other unions to refuse to load his sweith concrete and asphalt.

The boycott impeded the work to the point wheréestéficials considered
forcing his company, Chesterfield Associates, tiaale on the project, an action that
likely would have led to bankruptcy. Acknowledgitigat Allan was not at fault, the
New York State Department of Transportation waitfeel$10,000-a-day penalty it could
have assessed him for missing intermediate deadlmg were unwilling to ensure his

access to building materials. Local nonunion sigpplwho had agreed to sell him
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materials reneged in the face of union pressurearder to get concrete to the bridge,
Chesterfield had to rent cement mixers from anatpsiroy, N.Y., company. That
quadrupled the cost of the delivery, to $350 ped yd concrete! By mid-1996, most of
the project had been completed. But thanks toydédgal, and other costs, Allan, instead
of reaping a $600,000 profit (as he had anticipatedt about $1 million. In addition,

one of his trucks was stolen, and one of his orsdaes was hit by gunfire. Allan filed
an unfair labor practice charge against union @ffscwith the NLRB, but the board

contended that there was too little evidence teyeithe case.

Accuse Nonunion Contractors of
Labor-Law Violations

While “greenmail” is increasingly popular with wm lawyers, most litigation
aimed at securing a PLA accuses nonunion biddermltzting federal or state labor
statutes. Many state agencies and courts halyiteall a sympathetic ear to such
accusations, even if they have little or no fachais. In New Jersey, East Coast
Mechanical Contractors, a nonunion company, woB2b®00 contract in 2001 to fix
air-conditioning units at an elementary schooldnkson Township, N3. The firm paid
a high price for this successful bid, spendingau100,000 to defend itself from charges
by unions and the New Jersey Labor Department. hisigical Contractors was sued for
alleged failure to comply with the state’s prevailiwage laws, even though it paid

employees an average of $30 an hour in combine@svagd benefits.
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The contract was more significant than it lookeditavas part of an $8.6 billion,
10-year school-construction program attracting asyras 6,000 builders to register for
eligibility.

The biggest PLA lawsuit yet focused largely on plémrebuild the Woodrow
Wilson Bridge linking Maryland and Virginia acrogse Potomac River along the
Interstate 95/495 Washington Capital Beltway. @rgad Labor intended this suit to put
President George W. Bush’s Executive Order 13202cmbanned the use of PLAs on
federally-funded construction, into an early gra@riginally built in 1961, the Wilson
Bridge was designed to handle a daily traffic l0&d5,000 vehicles. By 2000 it was
handling nearly 200,000 a day, with planners’ pgtgms for 2020 putting the figure at
300,000. The eventual quadrupling of traffic is groduct of explosive growth in the
Washington, D.C. area and, more broadly, alongvthme-to-Miami 1-95 corridor. With
the eight-lane Capital Beltway narrowing to sixdaron the bridge, it had become one of
the nation’s worst traffic bottlenecks. The isswss not whether to expand bridge
capacity, but how — and who should pay.

The Federal Highway Administration initiated an arpion feasibility study in
1988. The eventual winning proposal would rebthiel present bridge in phases,
doubling the number of lanes to 12. It also waddstruct four new interchanges
beyond the bridge and improve connector route$tofd, the project would involve 7.5
linear miles of road construction.

Congress originally capped its appropriation far pinoject at $900 million, but in
October 2000, the month initial dredging work begasted to add another $600 million.

Maryland and Virginia already had committed $20@ion each. That added up to $1.9
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billion. The problem was that the original estigthtost of $1.6 billion now had risen to
around $2.2 billion (by December 2002 the figureuldaise further to $2.56 billion).
Union officials were not about to walk away with@#tting a cut of the action. And in
Maryland Democratic Gov. Parris Glendening andaldiisiinistration, they had a friend.
The state advocated a union-only PLA, supposedé/\aay of preventing work
stoppages. Maryland would cover 10 percent ofarsy overruns, and wanted Virginia
to do likewise. But Virginia Republican Gov. Jinili@ore found this unacceptable.
“Virginia has a Right to Work law that protects tights of nonunion workers to earn a
living,” he stated. “Thus, as a matter of prineipVirginia will not pay one dime toward
any contract that requires a project labor agrefitenGilmore’s tough talk was in fact
a call for fairness — let Maryland pay for its oawst overruns, but don’t foist them on
Virginia.>®

The State of Maryland went ahead and began negoisatvith the unions
anyway. Not long after that, in February 2001 sRfent Bush issued his order. Two
months later, the AFL-CIO Building & Constructiomales Department sued to overturn
the order. The BCTD won at the district court lebat lost in appeals court, and the
Supreme Court let the latter decision stand in dgnR003. Union lawyers could not
obtain a waiver for the project either. Constraetat this writing (March 2005) is about
one-third complete; the entire project is slatadcfumpletion in 2011. In the spring of
2003, the joint venture Potomac Constructors subthé winning bid of $191 million,
25% under the budgeted amount, for the final argkkt contract in the projett. If the

Wilson Bridge reconstruction does not turn outeahe Washington, D.C. area’s version
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of the Big Dig, this will arguably be due in largart to the fact that the unions could not

defeat President Bush'’s order in court.

Disguise the Agreement

Yet another way that union officials can win a PisAo strike a deal with public
officials while nobody else is noticing. One sustealth PLA” was recently negotiated
in Indianapolis® In February 2004, the City-County Council appmb¥ee issuance of
roughly $30 million in bonds to help finance a ppepd $100 million downtown luxury
hotel. Contained in the fine print was languags thieated a PLA. J.R. Gaylor,
president of Associated Builders and Contractoisidiana, was blocked from speaking
out against the PLA at the meeting. The agreefiahorizes the City of Indianapolis
to issue one or more series of its economic dewedmp revenue bonds for this Circle
Block project in an aggregate principal amounttoaxceed $30,250,000 and approves
and authorizes other actions in respect thereBaylor believes the phrase “approves
and authorizes other actions in respect therets’waon agents’ way of sneaking in a
PLA. “It was very well disguised when it went thigh the committee process,” he said.
“This union-only agreement was not mentioned indbmmittee for discussiorn™

Los Angeles provided another good example of dtht€d A eight years ago. In
April 1997, local voters approved Proposition BE§2a4 billion school bond intended to
finance health and safety improvements to abouts8®0ol buildings and thousands of
classrooms in the Los Angeles Unified School DistiAUSD)%° They might have
voted differently had they been apprised of thelill of goods. Prior to passage,

construction union leaders, lobbying behind thenesghad persuaded LAUSD officials

38



to steer work toward union-approved contractorsn-Nnion contractors, at one point
threatening to sue, argued that the PLA, by elitmigaabout 80 percent of all potential
bidders for contracts, would raise constructiortssaand hence result in fewer schools
repaired. But California law apparently does nathbit telling bond proposition voters
that the money raised will be spent to make scheafisr when it actually will be used, in

large part, to enrich union officials.

Put Up Money, Attach Strings

Another method of union persuasion is to finaageoject, whether fully or in
part. A PLA functions here as the big “string”aathed — if a government declines to
enact a PLA, the union will withdraw its fundingn downtown Washington, D.C., for
example, the developers of a mixed-use entertainomnplex in the Gallery Place area
received a $40 million loan from Union Labor Lifesurance Co. (ULLICO) in order to
close on the land purchase in July 2001. ULLIC&igent chairman, Terence
O’Sullivan, is also general president of the Labsrinternational Union of North
America (LIUNA). At the time the loan was made SDllivan sat on the ULLICO board
of directors>® D.C. developers John Akridge Il and Herb Milkacepted the terms of
the PLA loan in order to close on the land purcffase

More recently, and unsuccessfully, ULLICO triedlex its muscle in a proposal
to build a new stadium for the Florida Marlins mdgague baseball team. In November
2003, not more than a couple weeks after the MaHad won the World Series,
O’Sullivan announced his company was willing torlpat a low interest rate, about $115

million for the project. (ULLICQO’s offer had conas a result of months of persuasion by
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state Rep. Gus Barreiro, Miami Beach Republicahjs Tepresented a little over a third
of the estimated $325 million price t&.The catch was simple: the construction site

would consist of union-only labor. The deal, hoeeeventually fell throught:

Take to the Streets

When all else fails, there’s public disruption,antivity to which labor union
officials are no strangers. Sometimes demonstratawe peaceful, sometimes, as in the
case of midtown Manhattan on the morning of Junel908, they are not. Local unions
had been upset for some time at the Metropolit@m3portation Authority (MTA) for
awarding a $32.6 million contract to Roy Kay IrecFreehold, N.J.-based nonunion firm,
to build a new subway command center &t Street and Ninth Avenuf&. At a planned
rally in front of MTA headquarters, anywhere frof,@00 to 40,000 union
demonstrators paralyzed rush-hour traffic. Immietiyefollowing the demonstration,
thousands of workers broke off separately in a pdealy “spontaneous” march toward
the construction site. As they headed acrossotle,tdozens of marchers clashed with
the police; 38 workers were arrested, while 18qaotifficers and three demonstrators
were injured.

The MTA had awarded the contract to Kay becausa# the lowest bidder. In
New York, as in many other states, contractors ntaktie lowest bid generally win the
job, so long as they pay prevailing wages. Themsgcand third-lowest bidders on the
project also were open-shop companies. The fdamest bid, at $34.9 million, came
from a union-shop contractor, E.W. Howell Compahelville, N.Y. But Kay was

already the subject of controversy. The New Yaiké&Department of Labor, acting on
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information fed by union researchers, had suspeKdgdrom an apprenticeship
contract. The charge was that the company hackdhsthte officials on its application
about its track record on compliance with safety prevailing-wage requirements.

Such tactics haven’'t been needed with the compangcent years. In October
1999, after well over a year of aggressive orgagiand salting by various construction
unions, Roy Kay Inc. signed collective-bargainiggeeements with key New York-area
locals. As a newly-minted union-shop contractiog, tcompany from now on would
participate in PLA negotiations. As Tom Tighe,aganizer from Plumbers Local 9 in
Englishtown, N.J., boasted, “His (Kay’s) work fonsas decimated, he couldn’t hire, and
every time he turned around he was in cotftThat's one way of getting results.

On a smaller scale, construction unions instigaté0-day picketing campaign at
Ralph Wilson Stadium (formerly Rich Stadium) in @acd Park, N.Y., home of the
NFL’s Buffalo Bills, in 1999’ The presence of a nonunion contractor, Tom Grezma
Development, Inc., triggered the demonstratiorilsBhanagement asserted unionized
contractors would perform 95 percent of the wotk, imion officials claimed that most
of the site-preparation work was being done by namwfirms. Between 50 to 200
picketers showed up outside the stadium’s entraach day, delaying the entry of
construction trucks. Police arrested two demotmtsaone for breaking a truck window
and the other for blocking passage by a vehicle.

Unions in New York seem to have a predilectiontfas sort of behavior. In
1992, the New York Thruway Authority awarded a caat to an out-of-town open-shop
bidder for repair work on the Tappan Zee Bridget ldng after, area unions gathered on

the bridge to block traffic, creating riot conditea Then-Governor Mario Cuomo,
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though pro-union, reportedly told union officialeat neither he nor the Authority could
have steered the project locally because the adotravho got the work had submitted
the lowest bid. Two years later, in 1994, the Tvay and the unions had completed a
PLA (later upheld in court). Nominally, the agremmhallowed participation by merit-
shop contractors. But all nonunion contractorstioagse a union hiring hall for referrals,
contribute to union benefit plans, and deduct urioes from their nonunion employees’
paychecks and remit the money to the ufifon.

Even without committing overt violence or vandaljamion officials know how
to create menace. In Stewart, N.Y. (near Newbuiogick in 1998, about 1,000
construction workers held a rally to demand a PaAthe construction of a 125,000
square-foot Federal Express office buildfigredEx already was set to lease the
premises from Cargex, a Rochester, N.Y.-baseddpetializing in airport cargo
facilities. Cargex had worked on the project wvifth Richmond, Va.-based Engineering
Design and a nonunion Syracuse builder. The fadjured a common union prop, a
giant inflatable rat depicting “rat contractors” evhire nonunion workers.

Rallies on occasion come at the encouragementnopathetic local officials.
Los Angeles offered a good example early in 198&rkers affiliated with International
Longshoremen’s and Warehousemen'’s Union (ILWU) La8adelayed the unloading of
more than 30 ships, and kept others from dockirsgla¢duled times. Union militants
were protesting the decision of the Los Angelesdexperminal Corp. (LAXT), a joint
Japanese-American consortium, to contract withflea€arbon Services, a division of
the Salt Lake City-based Savage Industries. RaC#irbon had planned to hire as many

as 50 nonunion workers to operate a nearby $1Amdoal-and coke-handling facility,
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at the time under construction. “The ILWU perialig flexes its muscles,” Local 13
President Ramon Ponce de Leon told hundreds ofex®it one of several rallies.
“We've been working out, and we’re taking off otnirgs.””® Perhaps it was no
coincidence that only a month earlier, the Los Aeg€ity Council had voted 14-0 in
favor of a resolution urging LAXT to reconsider @sntract with Pacific Carboft. The
Port of Los Angeles, a 15-percent shareholderarfukure facility (and future landlord),

was also urging LAXT to negotiate with the union.

Summary — PLA’s Aren’t True Agreements

Public-sector PLAs, despite what the term implé¥s, not voluntary. They are
negotiated under duress, even if the pressurelyssialot as overt as under salting, in
which union provocateurs goad open-shop contraagttsscommitting “unfair” labor
practices’? It is the unions who wield the power in negotigta PLA. Governments at
all levels facilitate the institution of such agmnts, though governments may become
the targets of union pressure if they are insudfidy zealous in promoting PLAs. As
strikes or slowdowns can jeopardize completion pfaect, politically astute public
officials can be brought to the table quickly. the legal environment of the last dozen

years, there may not be too many other options.
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THE PUBLIC PAYS MORE:
EVIDENCE FROM CASE STUDIES

The main purpose of project labor agreementsiiaise the cost of winning work
for nonunion contractors. Common sense and expezieught to lead one to the view
that the costs have to be borne by someone elsat “Someone else” is the general
public. There is a large body of evidence indiogthat PLAs indeed add to the cost of a
project, and in more than negligible amounts. \Whabre, they do not seem to foster
on-time completion, quality workmanship, or workarfety. At times they actually
inhibit them. But union officials who have beemgted monopoly or near-monopoly
control over a project’s labor force are not likedycomplain too much about hazards on
the job. Eliminating competition, not promoting rker welfare, is the real purpose of
PLAs.

Project labor agreements limit competition. Whaions shepherd a PLA into
existence, they either knock open-shop (generaliet-cost) competitors out of the
bidding process or, more commonly, force them tmede to terms and conditions that
temporarily transform them into quasi-union-shoptcactors. If, for example, only 20
as opposed to 60 eligible contractors choose tathmifair to assume that at least a few
of the 40 shying away from bidding could have dprafessional-quality work less
expensively than the eventual winner. Whethehaform of higher taxes or facility
user fees, either way the public pays more.

Consider Boston’s Central Artery/Tunnel (CA/Tpjact, the most expensive
(per-mile) highway project in U.S. histofy. The PLA governing the “Big Dig” was

established in 1990 between the same constructimmsi that had signed the Boston

44



Harbor agreement and two joint-venture prime cattnd, Bechtel and Parsons
Brinckerhoff, “on behalf of the Massachusetts Dépant of Public Works.” (The
Massachusetts Highway Department [MHD] a few yéstes would supersede the Public
Works Department as the state’s contracting authprVery similar in its stipulations to
the Boston Harbor PLA, this PLA invited token peigiation by nonunion contractors.
The project was slated to last about nine yearsastlabout $2.5 billion. Achieving
labor peace has hidden costs.

When the MHD took over as the contracting autlgantthe mid-90s, CA/T
Project Director Peter Zuk stated optimisticallgttfprevious history indicates intense
competition for the jobs, with all bids generallynging in below engineers’ estimates.”
But not long after, the state awarded a contractiwlmalf the project’s then-estimated
cost of roughly $4 billion to a union contractoattwas $22 million over the engineer’'s
estimate. The second-lowest bid came in at $4lomibver that estimate. In February
1996, Zuk said, “Given the size of the project we surprised at the relatively small
number of bidders to date.” One wonders aboustiiprise — the purpose of the PLA
from the start was to restrict the number of bidddgventually he had to pursue bidders
for the remaining $2 billion worth of project work:he bids for the remaining work
continued to exceed engineers’ estimates.

The PLA remains in effect. Following PresidensBis executive order of
February 2001 barring the use of PLAs on federalhded construction, the
Massachusetts Turnpike Authority placed ads inllneaspapers, asking for bids on a
$400 million tunnel construction and demolition trast, or half of the remaining $800

million in unfinished work. But the amended exeesiorder that was issued by the
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President two months later effectively grandfatdereunion control over remaining
project funds’?

Union officers, such as the BCTD’s Sullivan, pdimthe Boston Harbor project
rather than the Big Dig as representative of PLpesience. This is more than
understandable. By the start of 2005, the neamgpteted Boston Harbor project had
cost only $3.8 billion, well short of the originedtimate of $6.1 billion, with water/sewer
bill ratepayers (at one point, highly reluctantfydefraying about three-quarters of the
cost. And by any reasonable comparison, condi@biigoston Harbor today are far
better than two decades ago. MWRA ceased all digels of sewage sludge in 1991.
Subsequently, the completion of new primary an@sdary treatment facilities at Deer
Island, and, finally, a 9.5-mile-long outfall pipe carry Deer Island’s treated wastewater
out to Massachusetts Bay, further improved watatityu

But is the success attributable to the PLA? Itthibious proposition. First of all,
the project was scaled down somewhat; in the maj-8@ construction of four facilities,
budgeted at $178.1 million, was droppg@dSecond, the original projected cleanup period
had been for 11 years, but as of this writing, lyearo decades later, the cleanup is still
ongoing. Finally, the project was not withoutstgare of waste and financial
irregularities. By 2000 the Office of the Stated#tor had uncovered, in 15 separate
audits, a combined $157 million spent unnecessarityuestionably’

The PLA for the lowa Events Center in Des Moinggears more typical. When
initially proposed in 2000, the center’s estimgbeide tag was $160 million. The figure
had grown to $208 million by the time the Polk CiyuBoard of Supervisors signed the

PLA in December 2001. By 2004 it had risen furttee$217 million. The general
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contractor in some instances had to use cheaperialatto keep the project cost from
rising even highef® Evidence suggests that the agreement, by catirsirihe field of
eligible bidders, drove up costs. On another aooashe county held three separate bids
for sidewalk construction, but failed to receivey dnd within its budget. On the last try,
the county did receive a bid of $2 million over batl which later was reduced by
$500,0007° Several weeks before the state Supreme Courd laeetnallenge to the
project, the county took bids for foundation pogrirOnly two bids came in, with the
lower one at $21 million, or about 25 percent highan the $17 million forecast by the
county®

The PLA for the expansion and renovation of Samn€&isco International Airport,
established in 1996, also created a shortfall dddxis. The $2.4 billion project received
just four bids, all higher than the pre-constructestimate. Only a few years later, it had
incurred a cost overrun of $259 million and wasrabnths overdu&. Also in
California, PLA projects in Orange County that apened for bidding often have come
back with two, one, or even zero bidders, with ggicanging anywhere from 25 percent
to 40 percent above engineers’ estimites.

Safeco Field, the new home of the Seattle Marihaseball team, proved to be a
boondoggle, thanks in large measure to a projectlagreement. Originally estimated
at about $320 million, the final tab was $517 raiilj a roughly 60 percent cost overrun.
That made the stadium, at least up until that tiime most expensive in U.S. history.
The relative absence of open-shop contractorsjtéesfficial statistics, may have had
something to do with this; only five of 25 listedbgontractors were both open shop and

actually supplying labot®
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Associated Builders and Contractors found a smndault in an analysis of
construction bids submitted for the Roswell Parke@a Institute in Buffalo, N.¥* A
project labor agreement for that facility’s constron, ABC estimated, raised overall
construction costs by 26 percent. Bid packagasé#umired a PLA on average were 10
percent over budget, whereas bid packages thatadicequire a PLA were 13 percent
underbudget. Given the estimated project cost of &tilllon, the PLA created nearly
$40 million of waste. The number of bidders inflaed bid size. Those bid packages
that were submitted under budget had 45 percerg tmdders than those that were bid
over budget, regardless of labor agreement regeinésn Packages without PLAs had 21
percent more bidders than those which requiredeageats.

Ernst & Young did its own study of a PLA in Erie @uay, N.Y., which
encompasses Buffalo. It analyzed the impact o6@haf the agreement, a new $28.8
million seven-story family court facility on a siéeljacent to the existing building. Its
September 2001 report concluded the followihg:

Phase | bidder participation was diminished bec#usé&ounty chose to

utilize a PLA. Further, the use of PLAs advers#hgcts competition for

publicly bid projects to the likely detriment ofsteeffective

construction.... (T)he use of PLAs strongly inhilpesticipation in public

bidding by non-union contractors and may resuthose projects having

artificially inflated costs.

A case in Connecticut with a happier ending furilestrates this point. Back in
the late 90s, the City of Middletown had entered g PLA with local trade unions to use
mainly, though not exclusively, union subcontrastimr the rebuilding of an elementary

school. The lowest of the first-round bids excekete architect’s budget. Local

officials decided to reopen bidding without a PLAhe three lowest bids all came in
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under the projected $9.8 million budget. A nonuarfion was chosen, and the
renovations were completed on time and without dimaiions®®

There can be little doubt, then, that an inverssticmship exists between the
number of bidders and the cost of the project. fE€laer the number of contractors
submitting bids, the higher the bid price and ewahtotal project cost will be. Unions
and allied contractors support PLAs because intliyrdlzey achieve the goal of exclusive
union representation. No other currently availagproach is quite as successful in
reducing the pool of eligible contractors.

It should be noted that, when it comes to fedetale, and local taxpayer-funded
construction, above-market wages for union workeesnot a great impediment to
unionized firms’ competitiveness. True, averagerlyocompensation for unionized
construction workers is substantially higher. (gienitally, this doesn’t necessarily mean
thatannualearnings are higher for union construction worksirsce, the best evidence
indicates, they are unemployed more frequefifiyBut for decades the federal
government and most states have virtually protdbitage competition on public works.
The federal Davis-Bacon Act of 1931 and paralleldan 30 states dictate that
employees doing taxpayer-funded construction werkdid “prevailing wages,” which
in practice are usually tantamount to union wa&es.

In reality, the higher costs associated with ursbop contractors in publicly-
funded construction are largely due to the lackeefvay in union hiring and job
classification practices. Union officials oftersist on a heavy representation of higher-
paid journeymen (i.e., skilled) workers in a gitask, even if it requires only semiskilled

or even unskilled workers. Open-shop contractstally shun such quotas, and seek
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instead to permit trainees to become competerg many aspects of construction as
possible, and at a chosen pace. Thus, they dexpetrience the turf battles or labor
shortages common to unionized firms. Consequettiy, don’t experience the related
project delays and necessity of deploying out-@frtgourneymen. Management
professor Herbert Northrup and labor attorney LiAtkrio elaboraté?

It is often difficult for unionized contractors &mploy local labor unions

because first, they must utilize a higher percentagskilled employees

since they employ few, if any, subjourneymen (hedpto handle the

semiskilled work.... Second, because their traingigiigely restricted to

the traditional apprentice programs, unions typydahport “travelers”

from local unions in other areas in order to supplyrneymen rather than

offer opportunities to local semiskilled labor.

The Burlington, Mass.-based Merit Construction #&iice, the authors note, has
marshaled substantial evidence that open-shopamats use local workers more often
than do union-shop contractdfs.

Another reason for the higher cost of union labdhat unions heavily influence
rules on worker training. Open-shop contractoesmaore apt to bring recruits onto the
worksite as quickly as possible. They do not haweincentive either to stretch out
training periods or to limit training to a partianitask, as unions so often do. Union
contractors and unions, by contrast, offer a coatibn of on-the-job training and
classroom instruction usually stretched out over fgars, an approach abated by the
U.S. Department of Labor’s Bureau of Apprenticesmipl Training and equivalent state
agencies’

Trainees, regardless of whether they belong toi@nytend to climb a steep

learning curve, developing most of the knowledgedeel for doing a job early on. A

late-90s study by University of Florida researcHecsised on how open-shop contractors
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train workers to outfit buildings with electricainmg and sprinkler systems. The authors
determined that the return on investment (ROI) thagyreatest by far for the first year of
craft training, both for electricians and sprinkKigters. “(A)pplying the learning curve
theory to the current ROI research,” they obserisduld suggest that the productivity
impacts of the training may be reduced as a pdesons more and more about how to
perform their craft, thereby reducing the availiapibf areas in which to improve’®

Turf wars and excessive training costs fuel higharall costs on projects with
PLAs. Two recent studies by Suffolk University’s&on Hill Institute (BHI) in Boston
highlight this point. In one study, BHI researchanalyzed 54 school projects, 17 of
them with PLAS, undertaken in Greater Boston sit2@5. After controlling for inflation
(2001 dollars), project size, and type of constamctthe authors found that the presence
of an agreement increased the bid post of congtrubly $18.83 per square foot, a 14
percent mark-up. An agreement added on average tinan $5 million to the cost of a
300,000 square-foot structuteIn the second study, BHI researchers, usingahees
methodology, looked at the impact of project ladgreements on school construction in
Connecticut since 1996. The presence of a PLAatileors found, raised actual project
costs by $30 per square foot, or 18 percent, velati non-PLA projects’

If water bills in the Las Vegas area seem on tgk kide for some customers,
that’s largely due to a PLA. The Southern NevaddaiAuthority (SNWA) since 1996
has had an agreement in place for its projectscdimpetitor, the Las Vegas Valley
Water District (LVVWD), does not have a PLA. A tea@f researchers examined bidder
information on 57 construction projects during flegiod 1995-2000. The authors

concluded, “We cannot find any compelling reasarctimstruction owners to implement
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Project Labor Agreements on their projects.... Auatabn in competition by contractors
that have been previously successful means highmasfor taxpayers under the Project
Labor Agreement method of contractirig.”

Had the Clinton administration gotten its way réhevould now be far more
taxpayer-hostile PLA deals underway. The Employiniaticy Foundation, a
Washington, D.C.-based research group, estimagdas$t of a June 5, 1997 executive
memorandum issued by President Clinton encourdgihgral departments and agencies
to use PLAs on construction projects costing attléa million®® Higher costs due to the
promotion of union work rules by such agreememis,EPF calculated, would raise the
annual cost of federal construction by anywhereffo7 percent to 7.0 percefitOver
the three-plus-years life of the propo¥aéstimated the authors, total construction costs
on federally-owned facilities would have increabgetween $844 million and $3.44
billion. If the memorandum had been interpretedpply to state and local construction
projects receiving federal aid, the increase wdalde been anywhere between $3.2
billion and $13.0 billion. Fortunately, the Climonemorandum was never fully
implemented, and its pro-PLA policy was quickly eesed by the George W. Bush

administration.

WORKMANSHIP
Supporters of PLAs often claim they are needezhture quality workmanship.
Because PLAs provide a steady stream of skillednstriained and certified craftsmen,

union spokesmen allege, they minimize the likelthob construction defects that could
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end up costing taxpayers more money down the rédae. extra cost of labor union work
rules serves as the proverbial ounce of preveniorprding to this pitch.

Unfortunately, the claim misses the larger contédd the Big Dig illustrates in a
big way, defects can and do turn up in union-kpritects. Moreover, defects in any
case may result from poor engineering design anthgement — workmanship, union or
nonunion, often has nothing to do with structuralgbems. And a number of PLAs may
have impeded quality. “We’ve had a number of caets carried out by local contractors
that we’ve had nothing but problems with,” notede€au, Alaska School Board Member
Bob Van Slyke about his city’s experience with PL%As

“Problems” might be an understatement to des@ibeold Boston friend, the Big
Dig. In September 2004 engineers were hired tedgtigate the cause of a massive tunnel
leak that had snarled traffic for miles on Intetst®3. They were dumbfounded to
discover that the tunnel was riddled with hundreideaks. Roughly 26 million gallons
of water had coursed through the project’s drairggtem in less than a year, over 5,000
percent more than the 500,000 gallons engineergxaetcted the system to handle
annually. Finding and fixing all the leaks wilkeyears, probably at least a decade,
according to Jack Lemley, an investigative constiltered by the Massachusetts
Turnpike Authority. And this wasn't the first tingructural problems had been detected.
A 1995 report indicated that “inadequate contrelsuited in a serious leak in the sunken
tube tunnel . . . and that inadequate welding aaddurate measurements generated
unnecessary costs.” When the tunnel openedakadirs had to wear respirators to ward

off further headaches, nausea, sore throats, eimyl étyes:>°
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Workmanship problems also occurred in Manhattaimses Square facelift,
which was covered by a PLA. In 1998, a consultarthe U.S. Department of
Commerce concluded that counterfeit fasteners kad the cause of the collapse of a
scaffold that had killed an elderly woman and iaphd2 others. There was “very clear”
evidence, noted the investigator, that the fasteimethe scaffold and hoist were
improperly marked®*

Montreal also has discovered that a PLA is no @uae against construction
defects. Back in 1998, the city allocated $25iomlito replace torn roofing panels at
Olympic Stadium. The work was soon initiated ur@emnion-only PLA. In January
1999, as workers were setting up for a car shdlf80afoot cascade of snow and water
poured through a tear in one of the 63 new falaiwgts, causing workers to run for
cover.

There is no evidence that flaws in workmanship typ in non-PLA construction
more than they do in PLA construction. Absent sexildence, government officials
ought to be very skeptical of union claims thathigher costs associated with PLAs

somehow serve taxpayer interests.

WORKER SAFETY

The Montreal case cited above relates not jugtitdity but also to another area
of concern: worker safety. PLA advocates asbattdgreements protect hardhat
employees against potentially lethal accidentsexibsure to hazardous substances.

Because workers belong to a union or at least adbeunion work rules, they
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purportedly are better trained. And better tragnineans fewer accidents, especially fatal
ones. So the argument gd&s.

Such a view does not correspond well with realdydecade ago, former
Occupational Safety and Health Administration afficCharles Culver analyzed nearly
6,000 construction fatalities occurring during 1985in a nationwide study. He found
that for each year in that period, worker deathsevegynificantly less frequent in open-
shop than in union-shop construction projé&tsUnion spokesmen often cite a separate
OSHA data base showing that 72 percent of all coasbn fatalities during 1985-89
occurred on nonunion worksit€¥. But this statistic, examined in isolation, doésn’
reveal very much. By this time, roughly 80 peraaintonstruction workers did not
belong to a union, and 70 percent of the totaladalblume of construction was being
done by open-shop contractors. In other words7 thpercent figure was not
disproportionate.

Those who insist that agreements raise the shéetfor workers might want to

consider the following calamities that have befajieojects with a PLA in forc&®

In August 1999, during construction of Miller Paflidure home of the
Milwaukee Brewers baseball team, a crane usedstalira retractable roof
collapsed onto the stadium, killing three workerd @juring three others.
There had been a gusting wind of 26 mph. Thid tateident apparently
occurred because warning signs weren’t properlgéee That March,
contractors had cancelled a lift to install theosetpart of the roof because of

a 10 mph wind.
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Fire destroyed a wooden scaffold and tarps in Sapde 1998 while cable
repairs were being made to the Ben Franklin Briciyanecting Philadelphia

and Camden, N.J. Union workers had been smokirthejob.

The Department of Energy (DOE) in 1999 fined gehevatractors of the
Hanford nuclear reactor in Washington State $33Df60safety violations.
DOE alleged they failed to conduct basic oversaytdr work process
controls, subcontractor qualifications, subcontraotersight, and project

design.

In Las Vegas, during construction of the Aladdintél@nd Casino, a 25-ton

load of concrete slabs fell seven stories, crushingrker to death.

It is true that workplace accidents, fatal or ottiee, also sometimes occur with a
nonunion work force. But the reality is that warkafety in union construction generally
leaves much to be desired. There is no credibtieage backing up union claims that

PLAs protect worker safety.

REFORMING THE SYSTEM:
POLICY ALTERNATIVES
Project labor agreements are products of Orgarniaedr’s drive for control over

how contractors hire and manage labor. Abusesided with PLAs have caused open-
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shop contractors to demand government action tdhean or restrict the circumstances
under which they can be negotiated. It is a nec#gslow process. The National Labor
Relations Act has, at least in theory, made itfaldgolicy for 70 years that no employer
may enter into a Collective Bargaining AgreemerBALwith a union other than one
that employees choose to represent them. If arshveh employer signs a CBA, it
formally commits itself to recognition of that unias the workers’ “sole and exclusive
representative.” Government-authorized monopobgdiaing gives unions an enormous
degree of leverage to establish PLAs. Union ddfgccan negotiate from a position of
strength, applying pressure in the form of strilsadting, and other tactics to acquire the
most favorable terms in shaping bid requiremefse would believe that public
officials, including pro-union ones, do not wantjgerate from a position of weakness —
that is, they want as much freedom to say “no”y&s” to union demands. There are a

number of realizable alternatives by which pubfitcaals can exert more leverage.

Alternative #1 — Issue executive orders barring garnment from entering into, or

authorizing, publicly-funded project labor agreemerts.

The President and the nation’s governors, mayms county executives have the
authority to order agencies to procure contractsnimanner that ensures open
competition, regardless of union affiliation by t@ttors. Responsibility begins at the
top. Though at times tentatively, President Buash dicted forcefully and properly. On
February 17, 2001, just four weeks after takingceffhe signed Executive Order 13202,

banning the use of project labor agreements gprajécts receiving federal funding.
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The move rescinded an order issued eight yearerehyl Bush’s predecessor, Bill
Clinton; President Clinton’s order, in turn, hagteesed a 1992 order by President
George H.W. Bush. Current President George W. Basphasized in issuing his order
that nonunion labor should not be held hostagetorudemands. Among the key goals
of the order were to “promote and ensure open cttigreon federal and federally-
funded or assisted construction projects...reducstoaction costs to the federal
government and taxpayers...expand job opportuniti®s.”

President Bush in March 2001 also suspended theé C88ton White House
Memorandum of Understanding “encouraging” fedegarecies to attach PLAs to
construction contractS! That measure was a political gift to organizezbta
originating in a pledge made by Vice President Ar&earlier that year at a meeting of
AFL-CIO leaders?® The memo went further than Clinton’s 1993 remgabeorge H.

W. Bush’s executive order by seemingly imposingtimmative obligation on
contractors to negotiate PLAs with unions. In gicas it lacked the force of an executive
order. Perhaps less remembered, Clinton hadrgtated he would issue a full-fledged
executive order promoting PLAs, but relented whey 8enate Republicans threatened
in retaliation to reject President Clinton’s thesnrinee for Secretary of Labor, Alexis
Herman.

While Bush Executive Order 13202 was welcome, sitsampact has been
modest. First, the order was not retroactive to@nject already approved. Second, it
did not (and could not) prevent states or locaifrem imposing PLAs on their own, as
long as no federal tax dollars were involved. Remnore, on April 6, 2001, less than

two months later, President Bush issued Executide013208, amending the original
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order. This move exempted from coverage projéashad been awarded a PLA as of
the date Executive Order 13202 was scheduled totgeffect. This move returned to
union control about $2.7 billion in federal contraork.

Somehow the unions were not appeased. In April2@@ by the AFL-CIO’s
Building and Construction Trades Department, ladfbcials filed suit in federal court to
block enforcement of Executive Order 13202. Inoadance with Bush’s order, the
Department of Transportation refused to approvelibe for the Woodrow Wilson
Bridge project, thus triggering the lawsuit. Masithter, in August, U.S. District Judge
Emmet Sullivar® ruled in favor of union lawyers, issuing a preli@iy injunction
against the ban taking effect; he made the bangeent that November. The U.S.
Justice Department, joined by various organizatsaportive of the open shop,
including the National Right to Work Legal Deferfseundation, appealed. The U.S.
Court of Appeals for the D.C. Circuit agreed witle appellants, and in July 2002
overturned the lower court’s decisibfl. BCTD in turn appealed to the Supreme Court,
but the Court announced in January 2003 that ifaviaa the ruling stand**

There is no reason why governors, county execytaas mayors cannot also use
executive orders to ban rather than to mandatermedurage” PLAs. They, too, have the
authority as well as the obligation to ensure #llatontracting practices safeguard the
interests of taxpayers. Indeed, since at the maltievel it is almost a given that the next
Democratic President will undo the current Busteordction at the state and local levels

is a necessity.
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Alternative #2 — Pass federal neutrality-in-contrating legislation.

In the late spring of 2003, Rep. John Sullivan, RaQ sponsored the
Government Neutrality in Contracting Act (H.R. 2268nd Rep. Sam Johnson, R-Texas,
introduced the Government Labor Neutrality Act (H2293). Sullivan’s bill would have
codified President Bush’s Executive Order 1320&¢hn3on’s bill would have amended
the National Labor Relations Act to prevent anyefadl agency, or any party acting on
the agency’s behalf, from either requiring emplayierthe construction industry to enter
into a PLA with a labor organization, or prohibgiemployers from doing so.

Lawmakers took no action on either measure.

Each bill, it is true, would have been limited ocope. Employers still would have
retained the authority to enter into a PLA, as tdeyinder Executive Order 13202. The
bills merely stated that the federal governmentctootrequire such an agreement. As
such, they would clearly prevent a future Democréthite House from imposing PLAs
by executive order. However, the measures wowe heft state- and locally-funded
construction unaffected. Still, as both bills webgkrve as a measure of insurance against
union control over federal contracting, Congressusthpass them. As of this writing,
Sullivan and Johnson reportedly are planning tetreduce their bills in the current

Congress.
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Alternative #3 — Legislate state bans on PLAs.

Thus far, as noted earlier, only Ohio, Montanal dtah have barred the use of
PLAs on public-sector construction projects — anthe case of Ohio, the activist state
Supreme Court invalidated the law. Sources at @ased Builders and Contractors say
that Utah’s law is airtight, but that the uniondMontana are gearing up for a fight to
overturn that law. Mindful of legal pitfalls, mostates need to follow their lead. And
several are, most notably Missouri. Last spriraj gtate’s House passed the Open
Contracting Act, which would have barred stateosal agencies from imposing union-
only agreements on public works projects. But SBemocrats worked to defeat the
proposal, passing a far narrower bill that dealy ovith surety bonding. Sen. Robert
Mayer, who as a House member led the effort focenent the last time around, has

reintroduced the measure in the state Senate.

Alternative #4 — Retain state procurement laws requing contracts go to the lowest

responsible bidder.

The whole point of competitive bidding on publiomks is to guard taxpayers
against extravagance, waste, fraud, and incompetdnés thus standard practice for
government agencies to award contracts to the ‘dovesponsible bidder.” But how
does one define “responsible?” Union lawyers athaé by virtue of their training and
certification programs, contractors who operateetiag to union specifications are

responsible, but their nonunion competitors are @pen-shop contractors may be
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cheaper, the argument goes, but they deliver [€Bs.extra cost of playing by union
shop rules is therefore worth it. The general jgublin good hands with unions; putting
nonunion workers on the job without any union rugeplaying Russian roulette. But
experience, as explained earlier in this repors,reaealed this claim to lack substance.

It is easy to be misled by union claims of greatgyertise. Construction, by its
nature, is often hazardous work. At various powisrkers can be expected to scale
heights and work around moving equipment, insiad@éls, and atop bridges. But the
equation “unionism equals professionalism” doeadd up. Associated Builders and
Contractors and the Merit Construction Alliance énavgued, persuasively, that wherever
open-shop contractors submit winning bids, thelirssgiuent work routinely meets the
highest professional standards and at a reasoca$ie

That may be why unions have recently been promdbegt-value” contracting
requirements at the state level. Though innocdaligled, such legislation is far from
benign. By reducing the weight of cost in the aa#ibn process, a “best-value” law
shifts the review process toward an array of subjedactors favoring larger — and
typically unionized — bidders. A “best value” lavould also necessitate hiring more
state procurement officers. An analysis of a psglo(and never-acted upon) best-value
law in Maryland covering contracts of at least $2i8lion estimated that taxpayers could
expect to pay anywhere from 10 percent to 15 pérmene on average than under the
traditional “lowest responsible bidder methddf”As state surety bonding requirements
already protect the public against political fatiem and contractor incompetence, such

proposals are superfluous anyway.
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Alternative #5 — Repeal Sections 8(e) and 8(f) dfie¢ National Labor Relations Act.

The main source of union monopolies in the consivnandustry lies in the very
National Labor Relations Act that granted unionshspower in all industries. However,
two NLRA amendments that authorize prehire agreé¢sngime construction union
officials an especially privileged status. Orgawiz.abor can be expected to put up a
ferocious fight in response to evemantionof repeal of Sections 8(e) and 8(f) of the
NLRA'’s 1959 Landrum-Griffin amendments. They woskk this as a preview of the
NLRA'’s complete repeal, or, at the very least, e¢d its twin union privileges of
exclusive representation and forced-dues collectlomwas ambiguity in the 1935 law
regarding the legality of prehire agreements tbdtihwmakers nearly a quarter century
later to enact special allowances for the constraghdustry.

The Boston Harbor decision was based on the canadltisat PLAs did not
violate NLRA Sections 8(e) and 8(f). Thus, if teections of the law ceased to exist,
PLAs would lack any statutory underpinning. Frdra Very start, 8(e) and 8(f) have
helped unions and union-affiliated contractorsuingent “lowest responsible bidder”
requirements in public-works construction. Thesetisns of the law practically assure
unions a monopoly over many public projects, whetanot public contracting
authorities mandate or merely allow PLAs. Congressds to put open-shop contractors

on par with those aligned with the union shop tpegding Section 8(e) and 8(f).
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Alternative #6 — Enact federal and/or state Rightd Work legislation.

In Congress hope springs eternal, even if resglislly are slow in forthcoming.
On February 1, 2005, Rep. Joe Wilson, R-S.C., mnailuiced legislation, the National
Right to Work Act (H.R. 500), to repeal longstargifiederal labor law provisions that
authorize an employer to fire employees who refaggay dues or agency fees to a
union. Rep. Wilson’s bill originally had 20 co-smwrs, and as of this writing has 58.
Companion legislation (S. 370) introduced lateFabruary by Sen. Trent Lott, R-Miss.,
as of this writing has 15 cosponsors. Rep. Wikt Sen. Lott are going to need a lot
more help to ensure that forced-dues collectiomives a thing of the past in all 50
states. Currently, 22 states ban the practicd.tiBi means that 28 other states (plus the
District of Columbia) do not.

It is little coincidence PLAs have been most premain the latter group of states.
While it is true that PLAs have been established, @held in court, in Right to Work
lowa and Nevada, these are exceptions, not the Kileually all major agreements have
been worked out in states without Right to Workdaw here is little mystery to this. For
one thing, a state that permits unions to condigimployment upon payment of dues,
regardless of the individual worker’s wishes, is kind of state likely to permit unions to
violate the rights of independent-minded workergl(their employers) in other ways.
Second, it takes money to successfully broker a RPitéd\existence, whatever the tactics
of persuasion. When a state declines to enaaglat R Work law, it is enabling unions

to use compulsory dues to build their coffers fdaufe PLA negotiations.

64



Giving employees the even more fundamental rigloetde whether to be
represented by a certain union — or any unionl atbuld go a long way in mitigating
the use of project labor agreements. Over the tangRight to Work legislation and,
ultimately, legislation removing the federal auiaation for monopoly bargaining may
be the most effective approach of all. Progresshen slow at the state level. When
Oklahoma voters passed a referendum in 2001 makatgtate the 22with a Right to
Work law, it represented the first such successdecade and a half (Idaho in that
instance). Oklahoma officials, moreover, had tengptwo years in the state courts
warding off a challenge by union bosses and atimttractors

But even successful state action does not lift @esgjs obligation to pass a
national Right to Work law. Clearly, such actioowd enjoy widespread public support.
A nationwide survey last year by the polling firmeta Research 2000 revealed nearly
80 percent of all respondents view favorably tightrof a worker to choose whether to
belong to a union. Moreover, supporting the RightVork is sound economics. Bureau
of Labor Statistics data show that non-farm emplegtgrew by 23 percent during 1993-
2003 in the 21 states with a Right to Work law;coytrast, the rise for states without
such a law was only 14 percent. The respectivgdigfor real personal income growth
were nearly 39 percent and 28 percent. And ndtiRitgnt to Work legislation is needed
to end forced union dues in the railroad and a@rindustries and in so-called “exclusive”
federal enclaves, including military bases, thet€enfor Disease Control and
Prevention, and national parks. Current federalgeeempts states from banning forced

unionism in these industries and areas.
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PROTECTING WORKERS, TAXPAYERS
AND FREE ENTERPRISE

If project labor agreements were, as the terncatds, true agreements — that is to
say, compromises entered into by uncoerced partikere would be nothing intrinsically
wrong with them. Operating under common law, ladoodl management regularly do
compromise as a matter of necessity to mainta@rabdnious workplace, with or
without unions in the picture. Going further, aroaild say that marriages, communities,
and nations simply would not be possible withouhsalegree of negotiated consent.
Unfortunately, labor law in this country has beaitten and interpreted for 70 years in
such a way as to render the word “agreement” fhioljow. The NLRA, as amended,
has given unions a license to intimidate, with érfiarce or relatively subtly, agencies
and contractors not wishing to sign a PLA.

In practice, PLAs are an expensive way to buildhhigys, arenas, schools, and
other public works. Whether by effectively excluglinon-union contractors or by
forcing them into union-like behavior, these agreata restrict the range within which
contractors may operate. Construction union desdnge up project costs, among
other ways, by mandating gold-plated benefits, mlgusaining programs to limit
artificially the supply of labor, and establishingid divisions between tasks to protect
craft union turf. Project labor agreements essablvhat amounts to monopoly
conditions in the labor market. As Northrup anamd conclude*

If unionized contractors have the capability of mimg bids without

government-mandated PLAs, then they do not nedd agieements to

stifle competition. We thus must conclude thatregsts imposed by

government-directed PLAs are political decisionsclthave little or no

economic rationale, nor can they be defended onngl® of labor peace,
enhanced safety, or other such reasonable crit€naexclude or to limit
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the right of open-shop contractors, who have wo0@percent of the

national construction dollar spent, from the oppioity to bid on public-

financed construction, and thus to limit or to efiate their participation

in construction paid for by taxpayers unless threyveilling to work as if

they were unionized contractors is palpably bottamrand contrary to

sound public policy.

Public works projects are justifiable when undegtakn the best interest of the
general public. It is, after all, the public whays taxes, tolls, and other costs of
maintaining a facility once it opens for use. e record of PLAs indicates that they
primarily benefit a small segment of the publiabdr unions and union-shop contractors.
While the public has every right to expect protaetirom the imposition of
noncompetitive bidding practices, such expectativiidoe dashed where unions are
authorized to obtain PLAs in addition to their mpaly bargaining and forced-dues
collection privileges.

By virtue of granting monopoly powers to unionghe form of exclusive
representation and mandatory dues collection, ttieANhas ensured that prehire
agreements (even if not mandated or encouraged\srigment) cannot be truly
voluntary. The ultimate challenge therefore istoatestrict government’s arbitrary
powers under the present latvis to change the law itselfFederal labor law, at the very
least its blatantly monopolistic aspects, shoulddpealed.

Unions have a right to cut deals to further thegtitutional interests, but not at
the expense of nonunion contractors, their emplayaed (in many cases) rank-and-file
unionists. PLAs “level the playing field” betweanion and non-union participants, all
right — by raising the ticket price of getting onthat field. Removing the basis for

building anti-competitive privileges into PLAs waulmprove, not undermine, the lot of

American working men and women. Allowing all canstion contractors to compete on
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a truly equal footing for contract work is likely tesult overall in lower project costs,
shorter project durations, better workmanship, iamatoved worker safety. One would

be hard-pressed to oppose outcomes such as these.
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Carl F. Horowitz is a veteran journalist with wedktablished roots in academia. He
holds a Ph.D. in urban planning and policy develepirirom Rutgers University and
taught in the field at Virginia Tech. He has weittnumerous studies on labor markets,
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* ok *
The National Institute for Labor Relations Researschn organization whose primary
function is to act as a research facility for thengral public, scholars, and students. It
provides the supplementary analysis and researckssary to expose the inequities of
compulsory unionism.

*
The Institute is classified by the Internal Reve8aevice as a Section 501(c)(3)
educational and research organization. Contribo#@nd grants are tax deductible
under Section 170 of the Code and are welcome iindimiduals, foundations, and
corporations. The Institute will, upon requestyyide documentation to substantiate
tax-deductibility of a contribution or grant.

*
Nothing here is to be construed as an attemptdmaihinder the passage of any bill

before Congress.
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